ATTORNET GENERAL

~Amarillo, Texas

OFFICE OF THE ATTORNEY GENERAL OF TEXAS

AUSTIN /

/
June 14, 1939

Bon. Tom Seay
County Attorney
Potter County

Dear 8ir:

Your requeast fe on the above
stated question hae been

as followst

xe Each week one of
frox the container
pudlence and if the person
_ mmber is called happens to be
s theatre, he réceives a cash
3 patrons are not required to
Ay manner and the only eonsidera-

Artiele' 854 of the Penal Code reads as follownt

*1f any person shall amtolish a lottery
or dispose of any estate, real or personal, by
lottery, he shall be fined not less than one
hundred nar more than one thousand dollarsj or
if sany person shall sell, offer for sals or
keep for sals any ticket or part ticket in any
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lottery, he shall be fined not lses than ten
nor more than fifty dollare.”

¥e quote from Texas Jurisprudence, Vol. 28, page
4089 as follows:

*The term *lottery*' has no technual
signification in the law, anéd -sinoe our
statute does not provide a definition,
ite meaning must be determined from popular
usage. .According tec that test, a lottery
is a scheme for the distridbution of prizes
by lot or chanee among those who have peid
or agreed to pay a consideration for the
right to participate therein, or the dis-
tribution itself."™

The court in the case of Yeathersbone vs. Inde-
pendent Service Station Association, 10 SW 2nd 124 de-
fined a lottery as rollm:

vA lottery for all practiocal purposes
may be defined ss any scheme for the dis-
tribution of prises, dy lot or ohance,
where one on paying money or glving other
thing of velus to anotler obtains e token
which entitles him to receive a larger or
samller value or nothing, as some formula
or chance may determine,”

The Fedoral Circuit Court of Appeals in the
case of Peek vs, United States, 61 F, 2nd 973, has given
a lottery the following definition:

"A scheme for ths distridbution of
prizes or things of value by lot or chance
among persons who have paid or agreed to
pay a ¥aluable consideration for the ochange
to obtain s prize. A sohmpe by which a re-
sult is8 reached by some action or means
taken, in which results mant*s cholce or will
has no part, nor can human reasoR,.ceeces
sagacity or design enable him to know or
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determine....until the same has been ag-
ocomplished.”

The following have been held to be lotteries:

Tunch boards; slot or vending machine;
the sale of boxes of candy, which ocontain
prizes; suit clubs, that 1s, clubs formed
by tailors for the distrﬁhution of clothes
by chance; and various games in mechanical
nature,

In the case, City of Wink vs., Griffith imuse-
ment Company, 100 W 2nd 695, it was hhld that the nec-
essary elements of & lottery are:

“Offering of a prize, award of prize
by chance, and giving ef oonsidemtion
 for opportunity to win prize.”

In the case of Griffith Amusement Company,
v8. Morgan, 98 5W End 844, it was bhld that the olemta
essential to constitu ¢ a lottery are a prize in noney
or thing of value, distyidution by chance and paymen '
sither directly or indireotly, of a valuadle considmtion
for the chance to win the prize.

. In the cases of State vs., Randle, 4] Tex. 296
eand Holoman vs, State, 47 8W 850 it was heid that any
scheme for the distrifmtion of prizes by chance i85 &
lottﬂryn

In view of the foregoing eauthorities, you are
respsctively advised that it is the opinion of this de~
partment that the operation of the above deszseribed schene
is a violation of the lottery lawa of this state.

Trusting thet the foregoing answers your inquiry,
we remaln

Very truly yours
ATTORNEY GENERAL OF TEXAS SSPINION
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